CALI FORNI A STATE PERSONNEL BOARD

Date of |ssue: Cctober 20, 1988

MEMO TO  ALL STATE AGENCI ES AND EMPLOYEE ORGANI ZATI ONS
SUBJECT: Sexual Harassnent Policy

Since the issuance of the State Personnel Board's Sexual
Harassment Policy in 1981 there have been a nunber of cases
litigated in the courts and the decisions that have resulted have
further defined enployer responsibility and liability. This
menor andum provi des a summary of the | atest devel opnents on this
subject and is intended to assist departnments in revising their
policies to conformw th recent rulings.

The nost significant clarifications as a result of court rulings
i ncl ude:

- Legal action can be justified when sexual harassnent is
sufficiently severe (for a one-tinme offense) or
pervasive (for |l ess severe actions) "to alter the
condi tions of enploynent and create an abusive working
environnent. (Henson v. Dundee (1982)682 F2d 897, 904)

- H ring authorities are responsible for the acts of
managers and supervisors with respect to sexual
harassnent, regardl ess of whether they had know edge of
or issued policy statenents forbidding such behavi or
(29 CFR 1604.11(c)1985). Potential liability may be
m nim zed by denonstrating that all reasonable steps
have been taken by a departnent to prevent sexual
harassnent/di scrimnation in the work place.
(Recommended steps are listed on pg. 3 and 4.)

- Hiring authorities are responsible for acts of sexual
harassnment commtted by fell ow enpl oyees (co-workers)
in the work place if the enployer (or its managers and
supervi sors) knew or should have known of the conduct,
unless it can be shown that inmedi ate and appropriate
corrective action was taken. (29 CFR 1604.11(d)1985)

Departnments are requested to review their current policies, and
If they are outdated, revise, reissue and prom nently post their
updat ed sexual harassnent Policies by Decenber 1, 1988. Copi es
of your policy should be distributed to all enpl oyees by Decenber
31, 1988. AIl departnents are requested to send a copy of their
current policy statenent, noting date that the policy was
distributed to all enployees, to the State Whnen's Program at 801
Capitol Mall, M5 55 Sacranento, CA 95814, by Decenber 31, 1988.

LEGAL MANDATES FOR THE STATE' S SEXUAL HARASSMVENT POLI CY

It is legally mandated by State and Federal |aws that enpl oyees




have a right to work in an environnent that is free from al
forms of discrimnation, including sexual harassnment. Sexual
harassnment i1s a formof discrimnation that i1s prohibited by
Title VII of the Cvil R ghts Act of 1964 and California

Gover nnment Code Section 12940. It is the policy of the State of
California that sexual harassnment is unacceptable and will not be
tolerated. State agency secretaries, executive officers,
departnent directors and other appointing authorities are
expected to take proactive steps to vigorously and visibly
denonstrate their support for a harassnent- free work place and
their strong di sapproval of sexually harassing conduct/behavi or
by their enpl oyees.

Sexual harassnent is generally defined as unsolicited and

unwel coned sexual advances of a severe and/or pervasive nature,
be they witten, verbal, physical and/or visual, that usually
occur when:

1. Subm ssion to that conduct or comrunication is mde
either explicitly or inplicitly a termor condition of
enpl oynent ;

2. Subm ssion to or rejection of that conduct or

communi cation by an enployee is used as a basis for
enpl oynent deci sions affecting the enpl oyee; or

3. Such conduct or conmmuni cation has the potential to
af fect an enpl oyee's work performance negatively and/or
create an intimdating, hostile or otherw se offensive
wor kK envi ronnent .

Sexual harassnment manifests itself in many forns. The foll ow ng
are a few exanpl es of sexual harassnent:

Witten: Sexually suggestive or obscene letters, notes or
invitations.

Ver bal : Sexual |y derogatory comments, slurs, jokes, remarks or
epi t hets.
Vi sual : Leering, making sexual gestures, or displaying sexually

suggestive objects, pictures, cartoons, or posters.

Physical : Assault, attenpted rape, inpeding or blocking novenent,
or touching.

Q her: Sexual advances which are unwanted (this may include
situations which began as reciprocal attractions, but
| ater ceased to be reciprocal).

Wnen in nontraditional work environnents who are
subjected to hazing (this may include being dared or
asked to performunsafe work practices, having tools
and equi pnent stolen, etc.) if requests for sexual



favors are not net.

Enpl oyment benefits affected in exchange for sexua
favors (may include situations where an individual is
treated | ess favorably because ot hers have acqui esced
to sexual advances).

| mpl ying or actually w thhol ding support for

appoi ntnent, pronotion, transfer or change of
assignment; or initiating a rejection on probation or
adverse action; or suggesting that a poor performance
report will be prepared if requests for sexual favors
are not net.

Reprisals or threats after negative response to sexua
advances.

The | aw requires enployers to take all reasonable steps to
prevent discrimnation and harassnent from occurring (Gov. Code
12940(i)). The Fair Enploynent and Housi ng Conm ssion has set
forth specific requirenents that are "intended to establish the
paraneters for an appropriate response by an enpl oyer" where
sexual harassnent is alleged. These requirenents include:

1. establishing a witten sexual harassnent policy which
clearly states that sexual harassnment will not be
t ol er at ed;

2. establishing a conplaint process for the pronpt,

obj ective, and thorough handling of sexual harassnent
conpl ai nts;

3. ensuring that all enployees are infornmed of the
departnment's discrimnation conplaint process and
sexual harassnent policy prior to the need to know, and
again when a conplaint is brought forth;

4. taki ng appropriate action to renmedy the victinm s | oss,
if any, resulting fromthe harassnent - the departnent
must act to make the enpl oyee whole, (e.g.
rei nstatenent, back pay, pronotion);

5. taki ng appropriate action agai nst the harasser where
sexual harassnent is found - whatever punishnent is
meted out to the harasser nmust be made known (within
the guidelines of the Information Practices Act) at
least to the victimto give thema sense of redress;

6. taking action to renedy the situation in a manner which
protects potential future victins; and

7. protecting the enpl oyee(s) conplaining of harassnent
fromany formof reprisal/retaliation



To satisfy the intent of the |aw, enployers nust meke their
sexual harassnent policy and conplaint procedure readily
available to all their enployees and nenbers of the general
public utilizing their facilities/services. The nere existence
of these docunents in adm nistrative nmanual s does not satisfy
this intent. The conplaint procedure nmust allow nore than one
avenue for conplainants to raise concerns, e.g., it cannot
require all conplaints to be directed to the i nmedi ate supervi sor
since they may be the all eged harasser.

EMPLOYER S LEGAL OBLI GATI ONS AND/ OR RESPONSI BI LI TY

Enpl oyers have a legal obligation to ensure that the work
environnment is free fromall forns of discrimnation-- including
sexual harassnent. Enployers are responsible for the actions of
supervisors, and are responsible for acts of other enployees if
t hey know or shoul d have known of such acts and fail to take
tinmely and appropriate action. Each departnent, agency, board
and comm ssion is responsible for investigating conplaints of
sexual harassnent in a tinely, thorough and confidential manner,
and taking appropriate action to end any sexual harassnent. This
responsibility applies even if the conplaint is wthdrawn or the
conpl ai nant requests that no action be taken. Once a sexual
harassnment conpl aint has been filed (formally or informally) the
hiring authority is legally obligated to ensure that the work
environnent is free of discrimnation. Pronpt, appropriate
action will help to avoid or mnim ze the incidence of sexual:
harassnment and potential enployer liability.

| f your departnent, agency, board, or comm ssion has not
established a witten policy statenent on sexual harassnent, you
should do so immediately. Your policy statement nust clearly
defi ne sexual harassnent as prohibited conduct/behavi or that
viol ates both State and Federal |aw and gui del i nes published by
t he Equal Enpl oynment opportunity Comm ssion and the Fair

Enpl oynent and Housing Act. The policy nmust also indicate that
such conduct/behavior is subject to i medi ate disciplinary
action, up to and including discharge from enpl oynent.
Departmental affirmative action plans should contain | anguage
stating the departnent's commtnent to the prevention and

prohi bition of sexual harassnent.

Training is strongly recommended as a preventive nmeasure for
departnments to undertake for all supervisors managers and

enpl oyees, to sensitize themto conduct/behavior that constitutes
sexual harassnent and the consequences of such actions, and to
communi cat e departnmental procedures for remedying conplaints.

Supervi sor/ managenent training prograns and enpl oyee orientation
prograns should contain a conprehensive section on sexual
harassnment, on enployee rights and options when harassnent is
encountered and on supervisory responsibilities and obligations
when harassnent is conplai ned of or suspected.



Each hiring authority should provide counseling, support and/or
referral services to enployees who are sexual harassnent victins.
Enpl oyees shall be advised of their right to seek informal and
formal renedies through their departnment's discrimnation

conpl aint process. Typically, enployees may file an appeal with
the State Personnel Board only after they have conpleted their
departnental conpl aint procedure. Enployees shall al so be
informed of their right to file conplaints directly with the
Department of Fair Enploynent and Housing (State level) or with
t he Equal Enpl oynment opportunity Comm ssion (Federal |evel)
regardl ess of the status of their departnental conpl aint.

Al l enpl oyees shoul d be nade aware of the follow ng facts:

1. Sexual harassnment is a costly formof discrimnation
that can result in expensive litigation that has
resulted in back pay or punitive damage awards,
wi t hdrawal of Federal support funds and ot her adverse
actions.

Exanpl es of back pay and punitive danage awards:

DFEH v. Hart and Starkey. Inc., supra, FEHC Doc.

No. 84- 23(1984-85 CEB9). Awarded back pay in excess of
$21, 000 punitive damages of $40, 000, and conpensatory
damages of $135, 000.

Broons vs. Regal Tube Co., (1987)44 EPD, 37,484. An
enpl oyer's 1 neffective response to the sexual
harassnent of a femal e enpl oyee that continued after
corrective action had been taken resulted in back pay
award of $43,319.00 to the enpl oyee.

State of California, 188 Cal. App 2nd 320. An enpl oyee
had been subjected to continuous acts of sexual
harassnent including derogatory comments, sexually

of fensive pictures and offensive materials placed in
her work site mail box and had been denied job
assignnments and given limted pronotional opportunities
on the basis of her gender. Monetary relief was

awar ded at $90, 000 i n conpensatory damages for physica
and enotional pain and suffering (less $20, 000 for
settlement in a worker's conpensation claim, $50,000

i n conpensatory damages for the acts of precluding her
fromcertain assignnents on the basis of her gender

and back pay wth interest for approxi mately one year
(including all estimted nmandatory and vol untary
overtinme conplainant m ght have received if she would
not have been subject to discrimnation).

2. Supervi sors who make sexual advances and base a
pronotion or the retention of a job on the acceptance
of these advances, can be held personally and



financially liable for their conduct/behavior.
Exanpl es of personal financial liability:

State of California. 188 Cal. App 2nd 320. Supervi sor
was di sm ssed fromenploynent for soliciting enpl oyees
to have sexual intercourse with himin addition to
commtting other acts of inconpetency and di scourteous
treat ment.

DFEH v. La Victoria Tortilleria. Inc., supra FEHC

Doc. No. 84-07(1984-85 CEB 13). Conpensatory danmmges
equal | ed $40, 000, of which the respondent, manager and
corporate vice-president was solely liable for $20, 000.
Punitive damages anmounted to $60, 000 of which the
respondent was solely liable for $50, 000.

The law clearly states that enpl oyers can be (and have
been) held financially liable for their acts and the
acts of their enployees (nmanagers, supervisors,

adm ni strators and co-workers) if the enployer knows or
shoul d have known of the existence of sexual harassnent
and fails to take tinely and appropriate action.

Exanpl es of enployer financial liability for supervisor
and co-wor ker harassnent:

DFEH v. Bee Hive Answering Service, (1984) FEHC Doc.

No. 84-16, (1984-85 CEB 8). Conpensatory and punitive
damages ampbunted to $85,000. The conpany was |iable
for paynment for manager's harassnent.

DFEH v. Fresno Hilton, FEHC Doc. No. 84-03 (1984-85 CEB
2). The hotel was held liable for paynent for
supervi sor's harassnent. The award was for $15, 000 for
conpensatory and $20, 000 for punitive danages.

Reprisal/retaliation against an enpl oyee who files a
sexual harassnment conplaint is unlaw ul

Exanpl es of enployer liability in harassnment/reprisal
situations:

DFEH v. Sigma Crcuits. Inc. and Charles D m ck, FEP
85- 86 G3-0088se, N-27767,88-14. Conpl ai nant was
subj ected to sexual harassnment and was unl awful |y
term nated by respondents. Even if conpl ai nant

resi gned her enploynent or left by nmutual consent, the
term nation was involuntary in that the refusal to
accept acts of sexual harassnment nmade her working
condi tions so oppressive and intol erable that she was
forced to quit. Conplainant was awarded $36,522 in
back pay plus interest, $560 for out- of-pocket
expenses, and $25,000 i n conpensat ory danages.




State of California Case No. 3004-67. The State

Per sonnel Board adopted a stipulated agreenent in which
the Departnent retroactively pronoted the enpl oyee;
restored 374 hours of sick |eave; paid out-of-class and
salary difference, nedical care expenses, attorney's
fees, and funded a two-year project and position to
address the problem of sexual harassnent on a statew de
basis. The total settlement against the Departnent is
estimated at over $100, 000.

PUNI TI VE DAMAGE AVWARDS

The DFEH has awar ded punitive danages in past cases; however, the
California Suprene Court has since determ ned that the Comm ssion
does not have the statutory authority to award punitive danmages.
Thi s does not nean that enployers cannot be held |iable for
punitive damages. Conpl ai nants can continue to seek punitive
damage awards through civil court action

| f you have questions or wish to obtain nore information, please
contact the State Wnen's Program at the Personnel Board at (916)
324- 5596, ATSS 454-5596.

/s/

LAURA AGUI LERA, Chi ef
Affirmative Action and Merit Oversight Division



